BEFORE THE ENVI RONVENTAL APPEALS BQARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C.

In the Matter of:
Three Mountain Power, LLC

PSD Pernit No. 99- PO 01 PSD Appeal No. 01-05

N N N N N N N N

ORDER DI SM SSI NG PORTI ON OF PETI TI ON FOR REVI EW

In a petition filed with the U S. Environnmental Protection
Agency’ s Environnental Appeals Board (the “Board”) on March 22,
2001, the Burney Resources Goup (“Petitioner”) seeks review of
the provisions of a final Prevention of Significant Deterioration
(“PSD’) permt (the “Permt”) issued to Three Mountain Power, LLC
(“Permttee”) by the Shasta County Departnent of Resource
Managenment Air Quality Managenent District (the “District”) on
February 20, 2001. See Petition for Review (March 22, 2001).

The Permt was issued by the District pursuant to a del egation
agreenent with the U S. Environmental Protection Agency’s Region

I X (“Region I X").

Petitioner challenges the District’s permt decision on the
basis that the District failed to provide the public with an

opportunity to coment on the Permttee s suppl enental BACT
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analysis, and to require the Permttee to enploy the Best
Avai | abl e Control Technology (“BACT”). 1d. at 6, 18. Petitioner
seeks the reopening of the public conment period, an
i nvestigation of BACT for the gas turbines, and the establishnment

and inclusion of appropriate BACT |imts 1d. at 45.

After two separate conference calls in which the Petitioner,
the Permittee, the District, Region I X, ¥ and the California
Energy Conmi ssion (“CEC’) explored whether the Board’s
consideration of the Petition for Review could be expedited,
Petitioner agreed in an April 19, 2001 tel ephone call to the
Board, and in a followup letter dated April 23, 2001, to waive
its procedural claim effectively withdrawi ng the portion of the
Petition for Review challenging the District’s permt decision on
procedural grounds and seeking a reopening of the public coment

peri od.

Specifically, Petitioner agreed that it would waive its
procedural challenge if it would be permtted to present new
evi dence challenging the District’s BACT anal ysis during the
briefing period, rather than relying on the possibility that it

could offer such evidence if the Board, after considering the

YRegion I X was represented at the first conference call held on Apri
11, 2001, but not at the second call that was held on April 18, 2001
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adm nistrative record and witten briefs submtted by the
parties, ultimately decided to remand the permt to the District
to reopen the public comment period. |In addition, Petitioner
stated that its waiver is contingent on the parties’ agreenent
that they will not raise a procedural objection in this
proceeding or in any future judicial appeal to the subm ssion of
Petitioner’s new evidence with its reply challenging the

District’s BACT anal ysi s.

Petitioner’s understanding with respect to its ability to
submt new evidence relative to the District’s BACT anal ysis
conports with that of the Board. Accordingly, the Board
di sm sses the portion of the Petition for Review challenging the
District’s permt decision on procedural grounds and seeking a
reopeni ng of the public comment period. Petition at 6-18. The
Board confirnms that Petitioner is permtted to introduce new
evi dence challenging the District’s BACT analysis with its reply
brief, and that the Board will not entertain any objections to
the introduction of new evidence challenging the District’s BACT
anal ysis. The Board al so understands that all parties agree not
to challenge, judicially or otherw se, the Board s acceptance of
the new evidence. Parties are free, of course, to challenge the

validity, relevance or interpretation of such evidence.
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If the Board does not receive within three (3) days an
objection fromany party to the statenent that they have agreed

to wai ve any challenge to the Board s acceptance of new evi dence,

the Board will interpret their silence as assent to the
af orenentioned ternms. |If any objection is received, this Oder
of dism ssal will be vacated.

So ordered.

ENVI RONVENTAL APPEALS BQARD

By: /sl
Edward E. Reich
Envi ronnment al Appeal s Judge

Dat ed: 04/25/01
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